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Mail Stop Petition 
Comnrissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

PETITION TO ACCEPT AN UNINTENTIONALLY DELA YED CLAIM 

UNDER 37 CFR 6L78fatfft 

Sir. 

Applicants respectfully request that the following U.S. patent applications be added to the list of 
domestic priority data as claimed by applicant for the above-referenced patent application; 
10/412,699, filed April 10, 2003 (pending); 

09/394,519, filed September 13, 1999 (now abandoned, priority claimed by 10/412,699); 

60/101,349, riled September 22, 1998 (benefit claimed by 09/394,519); 

60/108,734, filed November 17, 1998 (benefit claimed by 09/394,519); 

09/533,392, filed March 22, 2000 (now abandoned, priority claimed by 10/412,699); 

60/125,814, filed March 23, 1999 (benefit claimed by 09/533,392); 

09/713,994, filed November 16, 2000 (pending); 

60/166,228, filed November 1 7, 1 999 (benefit claimed by 09/71 3 ,994); 

60/227,439, filed August 22, 2000 (benefit claimed by 09/713,994); 

10/225,068, filed August 9, 2002 (pending); 

1 0/225,066, filed August 9, 2002 (pending); 

10/171 ,468, filed June 14, 2002 (now abandoned, priority claimed by 10/225,066); and 
09/934,455, filed August 22, 2001 (now abandoned, copending with the present application). 

11/21/2005 HGEBREH1 00000001 501025 10685922 
01 FC:1453 1500.00 Dfl 

Page 1 of 4 



PAGE 6/32 * RCVD AT 1 1/17/2005 8:06:27 PM [Eastern Standard Time] * SVR:U$PTO-EFXRF-6/24 1 DNIS:2738300 * CSID:510 264 0254 * DURATION (mm-ss):07-56 



NOV. 17. 2005 5:39PM MENDEL-BIOTECHNOLOGY NO. 164 P. 7 

Application No. 10/685,922 
Docket No.: MBI-0049-CIP 
Petition under 37 CFR 1 .78(a)3 dated Nov 17, 2005 

Statement of the Facts. 

1 . Applicants filed the present application on October 14, 2003 and listed twenty priority 
documents in the first paragraph of the specification, in an Application Data Sheet, and in the Oath & 
Declaration filed with the application (Application nos. 60/123,814, 09/713,994, 60/166,228, 
60/227,439, 10/225,068, 10/225,066, 09/810,836, 10/412,699, 10/171,468, 09/532,591, 09/533,029, 
09/533,392, 09/394,519, 60/101,349, 60/108,734, 10/374,780, 09/934,455, 60/336,049, 60/310,847, 
10/225,067). Applicants no longer claim priority from or benefit of Application nos. 09/532,591, 
09/533,029, 10/374,780, 60/336,049, 60/310,847, or 10/225,067. 

2. The earliest priority document listed in the first paragraph of the application and in the Oath and 
Declaration was U.S. Non-provisional Application No. 60/101,349, filed September 22, 1998. 
Applicants believe that this is the earliest priority application that supports the present claims, 

3 . The relationship between the priority applications and the present application (a continuation- 
in-part of the non-provisional applications, and claiming the benefit of the provisional applications) was 
apparently unclear at the time the present application was filed. The first paragraph of the application 
stated that the present application "claims priority from" each of the priority applications. The 
Application Data Sheet filed with the present application listed each of the twenty prior-filed 
applications but apparently only the relationship to the first-listed application was clear f[t]his 
Application is a: Omtinuaticm-In-Part ... application One: ... 09/810,836 ...Filing Date: ... March 16, 
2001, whereas the rest of the applications listed were under the heading "[a]nd claims priority to" 
without distinguishing the exact relationship to the present ^plication.. 

The Oath and Declaration stated that the signatory claimed "the benefit of priority under Title 
35 United States Code, §1 19(e) of any United States provisional application^) listed below [the sewn 
provisional applications listed in the first paragraph of the specification]", and claimed '"benefit under 
Title 35 United States Code, §120 of any United States applications listed below [the thirteen non- 
provisional applications listed in the first paragraph] and, insofar as this is a continuation-in-part 
application filed under the conditions set forth in 35 United States Code, § 120 

4. ' The filing receipt for the instant application was mailed on February 12, 2004. The filing 
receipt listed one priority application. The filing receipt did not list the nineteen other provisional and 
non-provisional applications. 
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Application No. 10/685,922 
Docket No.: MBI-0049-CIP 
Petition under 37 CFR 1 ,7S(a)3 dated Nov 1 7, 2005 

5. At the time of this filing, examination of the present application on its merits has not yet been 
initiated by Examiner David A. Lambertson (Art Unit 1636). 

6. Applicants desire to claim priority to a subset of the documents originally listed in the first 
paragraph of the specification, in the Oath and Declaration, and in the Application Data Sheet filed with 
the present application. Applicants also wish to claim priority to three U.S. Patent Applications that 
were inadvertently omitted from the first paragraph of the specification, the Oath and Declaration, and 
the Application Data Sheet. The priority applications Applicants wish to claim include application no. 
09/810,836, which is listed on the present filing receipt, as well as U.S. patent application numbers; 

10/412,699, 09/394,519, 60/101,349, 60/108,734, 09/533,392, 60/125,814, 09/713,994, 
60/166,228, 60/227,439, 10/225,068, 10/225,066, 10/171,468, and 09/934,455; 
for addition to the list of domestic priority applications as claimed by Applicants for the above- 
referenced patent application. 

Applicants have amended the first paragraph in the specification to clarify the relationships 
between the present application and the priority applications. A copy of this amendment, filed in 
response to a restriction requirement and amendment filed 17 November, 2005, is attached, A copy of a 
Supplemental Application Data Sheet filed with the response to the restriction requirement and 
amendment, showing the presently claimed priority application numbers, is also attached. 

The entire delay between the date this claim was due (37 CFR 1 .78(a)(2)(ii)) and the date 
Applicants file this petition to correct the claim to priority applications was unintentional. 

Applicants include a fee transmittal authorizing the Commissioner to charge Mendel 
Biotechnology, Inc. Deposit Account No. 50-1025 the amount of $130.00, the fee for such a petition as 
set forth under 37 CJPJL §1.1 7(i). The Commissioner is also authorised to charge the surcharge set 
forth in § 1 . 1 7(t) to Applicants Deposit Account No. 50-1025. However, since the priority applications 
were set forth in the first paragraph of the specification and in the Application Data Sheet, and since the 
Declaration filed with the application also listed these priority applications and identified the present 
application as a continuation-in-part application, and as this Petition is being filed prior to any action on 
the merits and thus will not create any delay in or unnecessary prolonging of prosecution, Applicants 
respectfully request waiver of the surcharge. 
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MENDEL-BIOTECHNOLOGY 



NO. 164 ' P. 9 



Application No. 10/685,922 
Docket No.: MBI-0049-CIP 
Petition undo- 37 CFR 1 .78(a)3 dated Nov 317, 2005 

I, the undersigned, hereby declare that all statements made herein of my own knowledge are 
true and that all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under 18 U.S.C. 1001 and that such willful false 
statements may jeopardize the validity of the instant application or any patent issued thereon. 



Respectfully submitted, 

MENDEL BIOTECHNOLOGY, INC, 



Date: November 17. 2005 




JeffieyM.Iibby,Ph.D. 



Agent for Applicants 
Reg. No. 48,251 



Phone:(510)259-6120 
Fax: (510) 264-0254 
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